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Expansion of the Tax Bulk Sales Notification Requirements
to Commercial and Residentia Rental Properties

N.J.S.A. 54:50-38 (the “ New Pro-
vision”) was adopted on June 28,
2007, by Governor Corzine, which ex-
panded the tax bulk sale notice re-
quired under Section 54:32B-22(c)
(the “ Old Provision” ) of the New Jer-
sey Sales and Use Tax Act. The Old
Provision stated that a purchaser of the
wholeor any part of aseller’ sbusiness
assets, other than in the ordinary
course of business, must notify the Di-
vision of Taxation of the State of New
Jersey of such sale or transfer at least
10 daysin advance of closing thereun-
der, whenever the Seller isrequired to
collect a sales or use tax. Failure to
provide such noticeresulted in the pur-
chaser becoming liable for the amount
of past sales tax obligations of the
seller. N.J.S.A. 54:50-38 now expands
the tax bulk sale notice and makes it
applicable to any transaction in which
a seller makes a bulk sale, not just
when the seller is required to collect
and remit sales or use tax. Failure to
comply with the notice requirement
results in the purchaser becoming li-
ablefor all State tax obligations of the
seller, not just sales and use tax. The
business assetswill be subject to afirst
priority right and lien for such taxes.

It would thus appear that even in
connection with the sale of commer-
cia rea property on which thereisan
apartment house, for example, owned
by the Seller of the real property, the
sale of such property would be subject
to the expanded requirements of

By Arnold D. Litt

N.J.S.A. 54:30-38. It also appears that
it doesn’t matter whether or not the
“business’ is owned by the Sdller, so
long as he realizes income therefrom,
evenrental income. Sellers, purchasers
and their attorneys need to become fa-
miliar with these provisions, and if

necessary, file the appropriate notice
forms.

Should you have any questions
with regard to the above, or require
copies of the applicableforms, please
fed free to contact Arnold D. Litt,
Real Estate Group Chair person.

| nsurance Companies Canceling Policies

By Daniel Y. Gielchinsky

Astheeconomy continuesto suffer,
many insurance companies find them-
selves struggling to meet their pro-
jected income goals. Asaresult, many
insurance companies have been focus-
ing their efforts on canceling policies
that they no longer view as profitable.
Most often, theseinsurance companies
look for technical defaults of an insur-
ance policy, such as a delayed or late
payment, and use the technical default
as an excuse to cancel their policies.

Can they do this? The short answer
isyes. Once a policy of insurance has
beenissued, except for reasons specifi-
cally stated in the palicy, it may not be
cancelled. Statelaw limitswhat acom-
pany can include in the cancellation
provisions of its policies. Most, if not
all, policies are subject to cancellation
for failuretotimely makerequired pre-

mium payments, aswell asfor misrep-
resentation or fraud by the policy-
holder.

Property and liability policies are
typicaly issued for a*“term”, such as
six monthsor oneyear. Thelimitations
on cancellation apply only during the
term. Insurance companies are able to
elect to discontinue these policies at
the end of the term for any reason,
except areason that would be prohib-
ited by law. An insurance company is
typically required by law to give the
policyholder written notice that they
intend to non-renew a personal auto or
homeowner’s policy at least 30 days
prior to the end of the policy term.

We are seeing frequent cases of
businessand real estaterelated policies

Continued on page four.



News from Herten Burstelin

* Michae |. Lubin has been named
a Fellow of the Litigation Counsel of
America(LCA).

Mr. Lubin concentrates his practice
in the areas of civil and chancery liti-
gation and appeals. He has practiced
law for 36 years, is licensed in New
Jersey and New York and has been
Certified by the Supreme Court of
New Jersey asaCivil Trial Attorney.

The Litigation Counsel of America
isatria lawyer honorary society com-
posed of lessthan one-half of one per-
cent of American lawyers. Fellowship
in the LCA is by invitation only, and
selections are based upon effective-
ness and accomplishment in litigation,
both at the trial and appellate levels,
and superior ethical reputation.

Thomas J. Herten is a Founding
Fellow of the Litigation Counsel of
America
* Andrew T. Fede published an ar-
ticle that appears in the October 2008
edition of the New Jersey Lawyer
Magazine. The article is titled “ Tele-
phonic and Email Communications
and the Open Public MeetingsAct.” It
discusses legal issues that arise when
public officials discuss the public’'s
business using electronic communica-
tions technology that was not in exist-
ence when statutes such as the Open
Public Meetings Act were adopted.
Mr. Fede is the Borough attorney for
Norwood.

» Danid Y. Gielchinsky has joined
the 2008-2009 session of the Bank-
ruptcy Inn of Court asaBarrister. Dan
continuesto servethe Morris Pashman
Inn of Court as Barrister as well. In
addition to practicing in the commer-
cia litigation and land use fields, Dan
is the partner responsible for handling
bankruptcy matters within the firm.

» Gerald C. Escalawasapandist at
the ICLE seminar on “ Contested
Guardianships’ last month (October)
in New Brunswick.

* IntheNovember 2008 issue of OP-
ERA NEWS, Gerald C. Escala
authored an article on Backstage Tours
at the Metropolitan OperaHouse, Lin-

coln Center, New Y ork, where he vol-
unteers several timesamonth asatour
guide (backstage).

e« Thomas J. Herten, Terry Paul
Bottindli, Arnold D. Litt, Steven B.
Harz, Andrew T. Fede, Michael I.
Lubin and Gianfranco A. Pietrafesa
have been selected by their peers as
2009 “ Super Lawyers.” The list of
2009 Super Lawyers will appear in a
future issue of New Jersey Monthly.

* OQur firm is proud to note that our
member Steven B. Harz was also des-
ignated a national “ Super Lawyer” as
one of the top labor and employment
lawyersinthe country inthe December
2008 issue of Super Lawyers—Corpo-
rate Counsel Edition.

* Terry Paul Bottinelli hasbeenre-
appointed to the Supreme Court Arbi-
tration Advisory Committee for its
2008-2010 term.

Bank Violates Truth in Lending Act

A husband and wife who operated
a day-care business out of their home
decided to take out anew mortgage on
the home. Over the 10 years that they
had owned the businessthey had taken
corresponding deductions and depre-
ciation on their tax returns to account
for the businessrun from thehome. As
caculated for tax purposes, approxi-
mately 17% of the home was devoted
to the day-care business, even though
during the hours when the day-care
business was open about 52% of the
home’ s square footage was devoted to
that use.

The homeowners came to redlize
that their lender had dramatically in-
creased their monthly payments and
had sent the loan documents to them
when it wastoo late by law for themto
change their minds (more than three
days after they signed the papers).
They sued the bank under the federal
Truth in Lending Act (TILA), asking
that the loan transaction be rescinded.
Among other things, TILA requires
lenders to provide particular disclo-
sures to borrowers of “high-rate”
loans when points and fees exceed 8%
of theamount borrowed. The bank had
not made these disclosures to the bor-
rowers at least three days ahead of the

transaction, asrequired by TILA.

The bank’s response was two-
pronged. First, it argued that TILA did
not even apply to the case because of
an exemptioninthelaw for extensions
of credit primarily for businessor com-
mercial purposes. Second, the bank
took the position that the points and
fees that the homeowners were re-
quired to pay could not count toward
the 8% threshold because the home-
owners had folded those costs into the
loan instead of paying themup frontin
cash. A federdl tria court sided with
thehomeownerson both points, allow-
ing their case to go to trial.

Regarding the bank’ sclaim that the
“business purposes’ exception in
TILA should apply, the key fact was
that, properly calculated, only a small
percentage of the homewas devoted to
the business, thus defeating any at-
tempt to argue that the loan was pri-
marily for business or commercial pur-
poses. As for the fact that the points
and fees were financed, not paid in
cash, this method of payment was of
no consequence for purposes of meet-
ing the 8% threshold. The applicable
statutory language says only that the

Continued on page three.



Age Discrimination in Employment

When the federal government re-
quired one of itsdefense contractorsto
reduce its workforce, the contractor
first evaluated its employees based on
the criteria of “ performance,” “ flexi-
bility,” and “critical skills.” After
adding points to scores for years of
service, the employer arrived at a list
of 31 employeesto belaid off. Ontheir
face, the criteria were age-neutral, but
all but one of the employees chosen to
receive a pink dip were at least 40
years old, within the age group pro-
tected by the federal Age Discrimina
tion in Employment Act (ADEA).

The laid-off employees sued their
former employer under the ADEA, a-
leging thedisparateimpact form of age
discrimination. Disparate impact re-
fersto the use of policiesor criteriaby
an employer in making employment
decisions that are not overtly based on
age, but which, when applied, aleg-
edly have adisproportionateimpact on
older individuals. (The other type of
employment discrimination, known as
“ disparate treatment,” asserts that the
employer intentionally treated appli-
cantsor employeesdifferently because
of their age.)

The plaintiffsfirst established, using
statistical experts, that such a skewed
result against older workers under the
layoff criteria would rarely happen by

chance, and that the same factors that
were most closaly linked statisticaly to
the older employees—flexibility and
critical skills—were also the factors
most influenced by the discretion of the
contractor’ s supervisors.

The contractor countered that it was
not liable because the ADEA provides
that an employer action is not unlawful
if differentiation among employees is
based on “ reasonable factors other than
age’ (RFOA). A jury returned a mul-
timillion-dollar verdict for theplaintiffs.
Ultimately, the case reached the United
States Supreme Court, which upheld the
judgment for the plaintiffs.

Thecritical issue determined by the
Supreme Court was whether the
RFOA element needed to be proven by
the plaintiffs or by the defendant em-
ployer. In other words, did the plain-
tiffs have to prove that there were no
reasonable factors other than age un-
derlying the employer’s decision, or
didit fal to the employer to present an
“ afirmative defense” and prove the
existence of the other reasonable fac-
tors? Examining the language of the
ADEA and taking note of a previous
ruling where asimilar provision in the

TILA

Continued from page two.

points and fees must be “ payable” by
the consumer at or before closing. The
borrowers did bear the costs of the
points and fees at the time of closing,
no matter whether they were being
paid then, deducted from loan pro-
ceeds, or, as happened here, added to
the amount to be financed over time.

law wasin the nature of an affirmative
defense, the Court ruled that RFOA is
an affirmative defense that the em-
ployer must proveand, inthiscase, had
not.

The Court’s opinion anticipated
criticism, which, in fact, was forth-
coming, that its decision could open
the floodgates for similar claims and
make it too easy for plaintiffs to pre-
vail. It pointed out that, even beforethe
RFOA affirmative defense comesinto
play, the plaintiff in an ADEA dispa-
rate impact case must isolate and iden-
tify specific performance practices by
the employer that are responsible for
statistical disparities disfavoring older
workers. Asthe Court put it, “ [t]hisis
not atrivial burden.”

However, concernsabout tilting the
scalestoo far against employersshould
be directed at Congress, according to
the Court, since it created the RFOA
concept and made it a defense to be
proven by employers.

For more information on this
matter or any other labor or em-
ployment law issue, please contact
Steven B. Harz, Labor & Employ-
ment Group Chairperson.

Working in favor of the borrowers
on both points was the fact that TILA
is a remedia statute to be construed
and applied so as to achieve its goals
of assuring the meaningful disclosure
of credit terms and avoiding the unin-
formed use of credit.

For more information on these
issues or any other banking or land
usematter, please contact Nilufer O.
DeScherer.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




Generation-Skipping Trusts

If you have heard of generation-
skipping trusts (GSTs) at dl, you prob-
ably think of them asaway for wealthy
families to shield their fortune from
estate taxes. That is true as far as it
goes, but GST's can aso have benefits
for thelesswell off by protecting assets
from ex-spouses and creditors and by
serving as a place for appreciable as-
setsto grow outside of taxable estates.

Although the phrase “ generation
skipping” sounds like an arrangement
which leavesout children altogether in
favor of thegrandchildren, infact what
aGST “ skips® isthetaxation of assets
put into children’ s estates by their par-
ents. In a typical scenario, grandpar-
ents who are satisfied that their chil-
dren arefinancially secure may decide
to set up aGST in favor of al of their
descendants as possible beneficiaries.
Successive generations eventualy re-
ceive the assets without the repeated
imposition of estate taxes when each
preceding generation dies. The assets
are taxed only once, at the time of the
initial transfer to the trust.

Thefirst generation of children can
be made to benefit as well. Although
they technically won't own the assets
inthetrust, they can be givenaright to
distributions for their reasonable
needs, meaning not only their support
and maintenance, but also “ comforts,
conveniences, pleasures, and happi-
ness.” However, discretion over
whether trust fundsmay beusedfor the
benefit of the child must be exercised
not by the child, but by a“ disinterested
trusteg,” that is, someone who isnot a
related or subordinated person as de-
fined in the Internal Revenue Code.

Thereis alimit on the amount that
can be transferred into a GST. Cur-
rently, the limit is $2 million for each
person setting up the trust. In other
words, amarried couple could placeup
to $4 million in a GST. In 2009, the
per-person amount isset toriseto $3.5
million. Any amount that istransferred
in excess of the limit is subject to gift
or estate tax when the older generation

passes along the assets, and an addi-
tional “ generation-skipping tax” is
imposed when the children die and the
property is transferred to the grand-
children. The potential estatetax bene-
fitsof aGST are easy to seewhenitis
considered that each dollar over the
limit is taxed at the highest estate tax
rate, which currently is 45%.

If there are downsidesto a GST for
some people, they may befound in the
fact that someone outside the family
(the trustee) will become intimately
involved in the family’s money mat-
ters, and that it will be necessary tofile

Insurance
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being cancelled dueto minor delaysin
making monthly premium payments.
Many times, an insurance company
will go so far as to reject a late pay-
ment, send back the policyholder’s
check, and cancel the policy. This can
leave business and property ownersin
adire situation, since most mortgages
require that the borrower maintain in-
surance on the real estate or property
that is the subject of the mortgage. As
these people scramble to find a new
insurance policy, they often find that
insurers are unwilling to underwrite a
new policy for a business or person
whose previous insurance policy has
been cancelled for late payment or
non-payment. In someinstances, those
businesses or person must submit their
application for insurance to a pool of
bidders, and often find that their pre-
miums rise drastically, and can even
double.

In the persona insurance market,
individuals who have multiple polices
with one insurer, such as auto and
home or renters insurance, find that if

an income tax return for the trust each
year. Still, under the right circum-
stances and with proper planning un-
der the guidance of a professional,
these and any other drawbacks for a
GST could pale next to the bottom-line
advantages realized as assets are
passed from generation to generation
without Uncle Sam taking his cut.

For moreinformation on genera-
tion-skipping trustsor any other es-
tate planning matter, please contact
Andrew J. Cevasco or Louis C.
Tomasella.

they cancel one policy, the insurance
company will cancel or non-renew
their other polices. Thisdilemmaspot-
lightsthe question of whether property
insurers can hold a policyholder hos-
tage by cancelling a homeowners or
renters policy if an auto policy is
dropped. Although insurance compa-
nies are prohibited from tying oneline
of business, such as homeowners in-
surance, to another, such as auto, it
happens more than one would assume.
Many of the instances where a policy-
holder is threatened with cancellation
by an insurance company are not re-
ported. Further, there are no set penal-
tiesfor threatening to cancel apolicy.

The bottom line is that insurance
policy holders should be conscientious
about paying their premiums on time,
and even a bit early, too avoid cancel-
lation of their policies for technical
default. In addition, close attention
must be paid to being forthright in all
applications for insurance coverage.

Daniel Y. Gielchinsky is the
firm's Partner with responsibility
for bankruptcy matters, and is also
a member of the commercial litiga-
tion and land use departments.



